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MAINE BROKERAGE

hoseofuswhoregularly
i deal with IRC Section
1030 Tax Deferred Ex-
changes know
the general
rules well P
enough so that| "
We CAI SUCCess-f
fully work with
our clients and
their tax advi-
sors and effi- .
ciently complete these trans-
actions. We know, for example,
that:

o The properties exchanged
must qualify as“like kind”and
must be “held for productive
use in a business or for invest-
ment.”

By Steve Baumann, The Boulos Company
Thinking and planning your way through
the three party tax deferred exchange

» After transferring the “re-
linguished property”™ owr cli-
ent must identify the repiace-
ment property within 45 days
and must

@ Receive the “replacement
property” within 120 days orif
earlier, by the due date of his
or her Federal income tax re-
turn for the year of sale.

Al? the above is not gener-
ally thought of as “rocket sci-
ence”. For example, we know
that it is generally difficult to
blow the “like kind” test, as
most exchanges of real estate
qualify aslikekind exchanges,
inecluding exchanges cf residen-
tial for commercial properties,
real estate for unimproved

land, commercial for residen-
tial real estate and vice versa.
Weknow, also that the 45 and
120 day requirements are me-
chanieal and must be met, and
soweregularlyplanourclient's
replacement selection process
to work within these time con-
straints. We know, also that
our client must not be allowed
to actuzlly or constructively
receive cash and then use the
proceeds to buy the replace-
ment properties. To meet this
constraint, we generally rec-
ommend that our client en-
gage a qualified intermediary
as an exchange accomodator
to close the sale of the relin-
quished property; receive the

buyer's consideration; apply
this consideration to the pur-
chase of the replacement prop-
erty; close the aequisition of
the replacement property; and
finally, arrange for the trans-
fer of title to the “geller.”
Sowhereis the thinking{and
the planning}important?
First, the risk obviously ex-
ists that given the time con-
straints associated with the 45
and 120 day rules our client, if
hie or she does not utilize our
services to preplan to meet
these requirements by begin-
ning the selection process as
early as possible, may well
overpay for the replacement
property. Recognizing(a)that
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the tax deferral comes at a
price because the step up in
tax basis of the replacement
property can only be achieved
if the purchase price of the
replacement property exceeds
the net selling price of the re-
linquished property and{h) the
nettax deferralincluding state
income taxes usually does not
exceed say, 30 percentage
points, overpaying say, 0%
will eat significantly into the
tax savings.

Seeconzd, often to maximize
the net selling price, we have
seen sitnations where the seller
is motivated to take back a
note from the buyer for a por-
tion of the selling price. Re-
ceipt of the buyer's note by the
exchange accornodaiordeesnat
immediately result in addi-
tional taxes. However, theul-
timate distribution of the noie
by the accomodatortotheseller
does create a problem, as it
constitutes “boot” und resulis
in “taxable gain” equal to the
lesser of the principal balance
of the note or the tax deferred
gait. If the client uses L
cash method of accounting lur
tax purposes the receipt of the
note does not immediately re-
sull in additiona! tax, because
the installment method can be
used to defer the tax until pay-
ments arereceived on the note.
Alternatively, depending on
the credit quality of the note,
the accomodator pussibly can
apply the note as part of the
downpayizent on the replace-
ment property or can discount
the note with the seller’s banic
using the cash recsived as part
of the downpayment. Depend-
ing on the seller's finaneial ve-
sources, heorshecouldalways
purchase the note from the
accomedator.

Third, recently wehave seen
a situation where the selier
desired to swap intc an expen-
give Manhatizn area econdo.
Sinee, the tux deferred ex-
change rules require thas the
exchanged properties coneti-
tute“property used in the busi-
ness” or “held forinvestment,”
a “swap” inte a residential
condo will not meet the tax
deferral requirements, if the
condois to be used for residen-
tial purposes. Ifhowever, the
condo can be leased to a third-
party lessee for say, at least a
year, it could qualify as “prop-
erty held for investment” and
could qualify for tax deferred
treatment.

Steve Baumann is a bro-
ker with The Boulos Com-
paay in Portland.




